VA

INSIGHTS INTO THE PROHIBITION OF
BENAMI PROPERTY TRANSACTIONS ACT,
1988 (AS AMENDED)

CA KARTHIK NATARAJAN - MAY 2024 - CHENNAI SIRC OF THE




Section 3 - Prohibition of bena

Section 4 - Prohibition of the right to recover
property held benami

Section 5 - Property held benami liable to
confiscation

Section 6 - Prohibition on re-transfer of
property by benamidar
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ction 53 - Penalty for benami transaction

Section 54 - Penalty for false information



WHAT IS BENAMI...

Purchase or holding of properties in the name of another is known as a benami transaction, in

India.

The other person is called the Benamidar
Literally, benami means ‘without a name’ [Persian — 33777]

Essentially legal characteristic of these transactions is that there is no intention to benefit the

person in whose name the transaction is made

The benamidar has an ostensible title to the property standing in his name, but the beneficial

ownership to the property does not vest in him, but in the real owner.
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WELL-ENTRENCHED
OLD & DEEP
JUDICIAL ROOTS...

269 [Devadoss and
Wallsh JJ.]

“When a person acquires an interest in property with his funds
in the name of another for his own benefit, the latter is called
a benamidar. A benamidar is not a trustee in the strict sense
of the termi. He has the ostensible title to the property stand-
ing in his name, but the property does not vest in him but is
vested in the real owner. He is only a name lender or an
alias for the real owner. The cardinal distinction between
a trustee as known to English law and a benamidar lies in
the fact that a trustee is the legal owner of the property stand-
ing in his name and the cestui que trust is only a beneficial
owner, whereas, in the case of a benami transaction, the rea!
owner has goi the legal title though the property is in the name
of the benamidar......... If a mortgage stands in the name of
a benamidar, the person for whom the mortgage was obtain-
ed could sue on the mortgage, and the same rule applies to
other transactions except those forbidden by law. The bena-
midar has some of the labilitics of a trustee but not all his
rights,. ‘When the benamidar is in possession of the property
standing in his name, he is in a sense the trustee for the real
owner.”
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“The problem of property held benami has been causing con-
cern to the taxing authorities for some time. The Select Com-
mittee on the Taxation Laws (Amendment) Bill, 1969 had also
suggested that Government should e¢xamine the existing law
relating to benami transactions with a view to determining
whether such transactions should be prohibited. This sugges-

tion was re-iterated in Parliament during the debate on the Taxa-
tion Laws (Amendment) Bill, 1971.”
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POSITION OF BENAMI TRANSACTIONS IN LAW f
THEN (1971)...

Section 5 of the Transfer of Property Act, 1882 did not prohibit ‘transfer in favor of one
person may not be in the name of another person’

So long as a benami transaction did not contravene the provisions of the law, the Courts
were bound to give it effect.

Benamidar was a mere trustee for the beneficial owner

One who paid the consideration was the beneficial owner

Benami transactions intended for fraudulent purposes were hit by criminal & civil liabilities
including under the Penal Code and Transfer of Property Act ibid O




CHAPTER IX
OF CERTAIN OBLIGATIONS IN THE NATURE OF TRUSTS

80. Where obligation in nature of trust is created.—An obligation in the nature of a trust is created
in the following cases.

81. [Where it does not appear that transferor intended to dispose of beneficial interest.] Rep. by the
Benami Transactions (Prohibition) Act, 1988 (45 of 1988), 5. 7 (w.e.f. 19-5-1988).

82. [Transfer to one for consideration paid by another.] Rep. by s. 7, ibid. (w.e.f. 19-5-1988).



POSITION OF BENAMI
TRANSACTIONS IN LAW THEN
(1971)...

Section 66 of the Civil Procedure Code, 1908
stipulated that no suit shall be maintained against
any person claiming title under a purchase certified
by the Court, (in such a manner as may be
prescribed) on the ground that the purchase was
made on behalf of the plaintiff or on behalf of
someone through whom the plaintiff claims —

restricted to Sale certificates issued by Courts
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Where the real owner is not the husband or
sion recently inserted in the Income Tax A

father, the provi-

_ ct' has the effect
of securing that the benami transaction is disclosed to the

Income Tax authorities. There does not, therefore,

to be any serious gap so as to require further radical mea-

h pr sures for checking evasion

It was not intendec

avoid its being made the basi S 1
compliance with the prescribed requirements is
made, to ensure that the taxing authorities

concerned with income-tax and wealth tax

acquired knowledge of the transaction alleged

to be benami.
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Law permitting benami transactions resulted in lot of litigation

O
If benami needed to be banned, a separate law was needed N
/) Mens rea to be included in the new law (malafide intent)



Oo the 15th May, 1688, the President
had promulgated the Benami Transactions
(Prohibition of the Right to Recover Fro-
perty) Ordinance, 19 8. The Ordinance was
promulgated 10 give effect fo the recommen-
dations of the Law Commission contained
in its STth Report. It is true that the
Government had taken some time for the
acceptance and the implementation of the
recommendations of the Law Commission,
But at the same time, Goveroment had not
been keeping quict. In fact as early as 1978,
steps were taken to introduce a Bill 10 give
effect to the recommendations of the Law
Commission. But as there was stern oppo-
sition to such a measure, the proposal was
not brought out. As it was necesssary to
prohibit the recovery of property transferred
benami with immediate effect, the promule
gation of the Ordinance became necessary,

The Ordinance barred the right of thy
true owoer to file a suit in respect of any
property held benami and also provided thai
no defence based oo such a right would be
allowed in any suit, claim or action. Excep:
tions were provided only to properties beld
by a coparcener in & Hindu undivided
family aod by a trustee on behalf of a
beneficiary,

The Law Commission, while justi-
fyiog the provisions of the Ordinance, bad
recommended that it is necessary to make
the entering into beoami transactions as an
offznce to give teeth to the provisions of the
Ordinance. 1t also felt that as most of the
benami transactions are entered into for the
purpose of defeating tax laws, ceiling laws,
etc., both the parties to the trapsactiop are
equally guilty and as such, the Ordinance
should not make one of the parties to obtain
an undue advantage, that is to say, to retain
the property. It has, thercfore, suggested
that in addition to makiog the entering into
bepami trapsactions an offence, it should
also provide for the acquisition of the pro-
perties from the benamidar.
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- A new bill was brought
() in 2011 rectifying the
drawbacks supra.
O

In the Repeals and
Savings clause, a
specific sub-clause had
been included, so as to
ensure that any benami
transaction which had
been undertaken by any
person between the
year 1988 and the
date the proposed Bill
coming into force, was
also covered under the
new legislation.

The Ministry of Law was
of the opinion that
aforesaid provision was
unconstitutional in view
of Article 20 of the
Constitution, and
therefore, could not be
included in the repeals
and savings. Therefore
no action would be
possible on any such
transaction which
occurred between 1988
and the date of repeal

of the 1988 Act.

It was therefore
suggested by the
Ministry of Law, that it
would be advisable to
comprehensively amend
the existing Benami
Transactions (Prohibition)
Act, 1988, so that the
offences committed
during the last 26 years
were also covered.
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015
Standing Committee for
xmendations April 28, 2016

assed in Lok Sabha (July 27), Rajya Sabha (August 2)

® Received Hon'ble President of India’s assent on August 10,

2016
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THE 2016
VERSION CAN
ONLY HAVE
PROSPECTIVE
EFFECT...

benami; provisions of the 1988 Act, were never
operationalized since the rules and procedure required
to be framed under Section 8 of the said Act bringing
into existence the machinery for implementation of the
1988 Act, were never notified — therefore, although the
1988 Act was part of the statute book, the same was
rendered a “dead letter”, and all transactions and
properties alleged ‘benami’, carried out / acquired
between the period of 19.05.1988 and 01.11.2016,
were deemed to have been accepted by the
Government as valid ‘vesting rights in the parties to
such alleged transactions; ergo, the Central
Government, having waived its right of implementation
and operationalisation of the 1988 Act for the period
prior to 01.11.2016, cannot now do so indirectly by
way of retrospective operation of the 2016 Amendment
Act.

Company purchased property in May 2011

In November 2017, the AA provisionally attached
this property under Benami law

Hon’ble Calcutta High Court held the Benami Act
of 2016 did not have retrospective application
as it was a new and substantive legislation with
widened definition of benami property and
benami transaction

For retro action i.e. applicability to transactions
before November 1, 2016, a provision to that
effect must have been specifically provided in the
Act — not there
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Proceedings for
enquiring into an
alleged benami
transaction are to be
initiated by the
Initiating Officer

The Initiating Officer
has to draw up a
case and refer it to
the Adjudicating
Authority set up
under the Act, within
15 days of
provisional
attachment

The Adjudicating
Authority will, after
hearing the alleged
benamidar,
beneficial owner,
interested parties,
and claimants, pass
an order within one
year, determining if
the property is
Benami

An appeal against
the order of AA will

lie with the Appellate

Tribunal - Smugglers
and Foreign
Exchange
Manipulators
(Forfeiture of
Property) Act, 1976
(SAFEMA)

An appeal against
the orders of the
Appellate Tribunal
shall lie with the
jurisdictional High
Court

After the order of
adjudicating
authority becomes
final, it shall
confiscate the
properties held
Benami

Confiscated properties

are to be managed
and disposed of by
officers of the rank of
Income-tax Officer
who will be
designated by the
Central Government
as Administrators.
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